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CASE NO: T.S. 34/2022 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

         

Present:  Smti Priyanka Saikia, AJS,  

     Munsiff No.2. 

 

This the 13th day of May, 2022 

 

Title Suit No. 34/2022 

 

Sri Biki Singha 

S/o- Sri Paritosh Singha 

Village- Alisinga Uriamguri 

Mouza- Mahabhairab 

P.O.- Panchmile 

P.S.- Tezpur 

District- Sonitpur, Assam 

    ------Plaintiff 

-vs- 

Sri Sunil Chandra Ghosh 

S/o- Late Nagendra Chandra Ghosh 

Village- Alisinga Uriamguri 

Mouza- Mahabhairab 

P.O.- Panchmile 



P a g e  | 2 

CASE NO: T.S. 34/2022 
 

P.S.- Tezpur 

District- Sonitpur, Assam 

   ---------Defendant 

This is a suit came up for final hearing on 13-05-

2022 in presence of following Advocates: 

Counsel for Plaintiff  : Sri S Mishra 

Counsel for Defendant  : None  

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 

 

 JUDGMENT 

Plaintiff’s case in brief: 

1. This is a suit for specific performance of contract and 

for permanent injunction. 

2. That the plaintiff and defendant both are permanent 

resident of village- Alisinga, Mouza- Mahabhairab, P.O- 

Panchmile, P.S- Tezpur, District- Sonitpur, Assam the 

Defendant is also of the same locality which is within 

jurisdiction of the Hon'ble Court. 

3. That the father of the plaintiff in the year 2014 

occupies the schedule land with permission of the 

defendant. The father of the plaintiff in the year 

constructed Assam Type pucca house C.I. Sheet roofed, 

latrine, bathroom over the schedule land and planted 

coconut trees, mango trees and other plants and enfenced 

the schedule land. The plaintiff alongwith his father and 
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other family members have been in khas possession of the 

schedule land and house/structure thereon. 

4. That the defendant is the owner and pattadar of the 

schedule land. the defendant in the first week of February 

2021 offered to sale the schedule land to the plaintiff and 

the plaintiff accepted the offer of the defendant and on 

bargaining the defendant has fixed sale consideration 

amount of Rs. 1,20,000/- (Rupees one Lakh Twenty 

Thousand) only and the plaintiff agreed to purchase the 

schedule land on consideration amount as fixed by the 

defendant. 

5. That the defendant on 11.02.2021 requested the 

plaintiff to pay an advance amount of Rs. 1,05,000/- 

(Rupees One Lakh Five Thousand) only and accordingly the 

plaintiff paid the said amount as advance money in 

presence of witnesses. The defendant in presence of 

witnesses and on receipt of the advance amount the 

defendant on 05.02.2020 executed an Agreement for sale 

of schedule land to the plaintiff vide Registered Agreement 

for Sale of land No.380 for the year 2021 before Tezpur Sr. 

Sub-Registry Office, registered on 11.02.2021 in the 

presence of witnesses. The Defendant has undertaken to 

obtain requisite permission for sale of the schedule land 

from the authority concerned and thereafter to execute 

registered sale deed in favour of the plaintiff and the 

plaintiff has undertaken to pay the balance sale 

consideration amount of Rs. 15,000/- (Rupees Fifteen 
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thousand) only to the Defendant at the time of execution 

of Registered Sale Deed. 

6. That as stated above the Plaintiff and the defendant 

on 11.02.2021 entered into concluded contract for sale of 

the schedule land by executing registered sale deed in 

favour of the plaintiff. 

7. That the defendant on 11.02.2021 obtained 

signatures of plaintiff on forms and taken relevant 

documents from the plaintiff for obtaining requisite 

permission from the authority concerned  and assured the 

plaintiff that within four months he shall obtain requisite 

permission for sale of the schedule land and shall execute 

registered sale deed in favour of the plaintiff. 

8. That the plaintiff on 11.06.2021, 20.08.2021, 

2211.2021 requested the Defendant to accept the balance 

sale consideration amount of Rs. 15,000/- (Rupees Fifteen 

Thousand) only and to execute registered sale deed in 

favour of the plaintiff, but the defendant on all occasions 

stated that he had applied for permission for sale of land 

and he shall obtain within few days and shall accept the 

balance sale consideration amount at the time of execution 

of registered sale deed in favour of the plaintiff. 

9. That the plaintiff again on 14.12.2021 tendered the 

balance sale consideration amount of Rs. 15,000/- only to 

the defendant and requested him to accept the same and 

to execute registered sale deed in favour of the plaintiff, 

but surprisingly, the defendant refused to sale the schedule 
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land and to accept the balance sale consideration amount 

as tendered by the plaintiff. 

10. That the plaintiff on 20.12.2021 came to know that 

the defendant has been bargaining for sale of the schedule 

land to another person on higher sale consideration 

amount in violation of concluded contract for sale dated 

11.02.2021. 

11. That the plaintiff is ever ready and willing to perform 

his part of contract i.e. to pay balance sale consideration 

amount of Rs. 15,000/- only to the defendant. 

12. That the defendant is bound in law to perform his 

part of contract i.e. to accept the balance sale 

consideration amount of Rs. 15,000/- (Rupees Fifteen 

thousand only) and to execute registered sale deed in 

favour of the plaintiff. Hence, the instant suit. 

13. The plaintiff has prayed for the following reliefs:-It is 

prayed therefore that the Hon'ble Court may kindly be 

pleased to Decree the suit of the plaintiff as under:- 

i. For specific performance of contract for sale of 

the suit land described in the schedule below, 

directing the defendant to execute registered 

sale deed in favour of the plaintiff by 

accepting balance sale consideration amount 

Rs. 15,000/- (Rupees Fifteen thousand only) 

within such time as may fixed by the Hon'ble 

Court. 

ii. For that in case the defendant neglect, refuse 

or fail to obey the Decree the Hon'ble Court 
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may be pleased to have necessary sale deed 

be executed and registered in favour of the 

plaintiff under provisions of Order XXI Rule 34 

of the Civil Procedure Code. 

iii. For permanent injunction restraining and 

prohibiting the defendant from sale and 

transfer of the schedule land in any manner to 

any other person. 

iv. for the Hon'ble court decide that the specific 

performance of contract for sale is not 

possible for any unavoidable circumstances, 

then pass decree for compensation and 

damages minimum to the extent of Rs. 

1,20,000/- (Rupees One Lakh Twenty 

Thousand) only in addition to the 

compensation under section 73 of the Indian 

Contract Act be awarded to the plaintiff 

against the defendant and the defendant be 

directed to refund the advance amount Rs. 

1,05,000/- (Rupees One Lakh Five Thousand) 

only with interest @ 18% p.a with effect from 

11.02.2021 until realization of total amount. 

v. for cost of the suit; 

vi. for any other relief/s as the Hon’ble Court may 

deems fit and proper. 

14. The defendant has not appeared in the proceeding 

inspite of duly service of summons on him on 21.11.2020 
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and thus the suit proceeded ex-parte against him vide 

order dated 17.03.2022. 

15. To bring home their cases the plaintiffs adduced the 

evidence of three witnesses and the witnesses were not 

cross-examined by the defendant as he remained absent 

without steps subsequently. Heard the argument of the 

counsel for the plaintiff and has exhibited some 

documents. 

16. The following points for determination are considered 

in order to arrive at a proper decision: 

a. Whether the Agreement for sale dated 11.02.2021 

is a concluded contract between the plaintiff and 

the defendant with respect to the suit land? 

b. Whether the plaintiff had performed his part of 

contract or is ready and willing to perform his part 

of contract? 

17. Learned advocate appearing for the plaintiff 

vehemently submitted before this court that plaintiff‘s suit 

is liable to decreed with cost as the plaintiff established 

and proved the contentions of plaint by adducing 

trustworthy evidence before this court. Plaintiff side 

adduced both ocular as well as documentary forms of 

evidence. However, the defendant did not appear for their 

cross-examination.  

18. I have gone through the documentary evidence and 

oral evidence adduced by the plaintiff side.  
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DISCUSSION, DECISION AND REASONS FOR SUCH 

DECISION 

 

19. To substantiate his claim plaintiff, Plaintiff, Sri Biki 

Singha as PW-1 has deposed the same things as 

mentioned in the plaint and the attesting witnesses of the 

said agreement are deposed their statement as PW-2 and 

PW-3. 

 
POINT NO.-1:  

 
20. The plaintiff, more particularly PW-1 emphasized 

while justifying the suit that Ext-1 is the agreement for sale 

dated 11.02.2021. The plaintiff stated that the defendant 

totally failed to perform his part in spite of his assurance 

and as per terms of the agreement and even repeated 

request of the plaintiff and the plaintiff will suffer 

immensely if the sale deed is not granted in his favour. 

P.W.2 Sri Sukhen Singha and P.W.3 Sri Paritosh Singha 

deposed that they were the attesting witnesses of the 

agreement for sale executed on 11.02.2021 between 

plaintiff and defendant. Exhibit 1(11) and 1(12) were the 

signatures of P.W.2 and P.W.3 respectively on the 

agreement dated 11.02.2021   

21. The said exhibit specified that the defendant 

promised to execute Registered Deed of Sale in favour of 

the plaintiff but in fact the defendant did not do anything 

in this regard. In fact the defendant violated the terms and 
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conditions of the agreement for sale. The plaintiff is held to 

have succeeded in proving the documents by adducing its 

attesting witnesses. Preponderance of probability goes in 

favour of the plaintiff. Ext-1 being an agreement has the 

validity of the probability and the evidence rendered 

thereto are appreciable and it is therefore held that Ext-1 

can be treated as a valid agreement. Ext-1 by which the 

defendant received the money from the plaintiff in respect 

of the suit land are appreciable because by the said exhibit 

the defendant acknowledged receipt of the advance money 

from the plaintiff. Ext. 2 is the certified copy of Jamabandi 

of P.P.No.12, so the said documents should be considered 

and accordingly the same is appreciated.  

22. It is also a settled position of law that the initial 

burden of proof would be on the plaintiff in view of Section 

101 of the Indian Evidence Act, 1872. In terms of the said 

provision the burden of proving the facts rests on the party 

who substantially asserts the affirmative issues. In terms of 

Section 102 of the evidence act, the initial onus is always 

on the plaintiff and if he discharges that onus and makes 

out a case which entitles him to a relief, the onus shifts to 

the defendant to prove to circumstances, if any, which 

would disentitle the plaintiff to the same. 

23. As the witnesses of the plaintiff was not cross 

examined, his evidences and the documents submitted 

remained unrebutted. I have perused all the Exhibits 

furnished by the plaintiff in a very careful manner as well 

as evidences.  Analysis of the evidences and materials 
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available in the record shows that the plaintiff has 

successfully substantiated his claim as put forth in the 

plaint. The evidence forwarded by the plaintiff is coherent 

and inspires the confidence of the Court.  

 Hence, this point is decided in the affirmative and in 

favour of the plaintiff.  

 

POINT NO.-2:  

 
24. As discussed in point No. 1 the appreciation being 

done in the exhibited documents and the transaction 

between the parties through Ext.1 (valid document), the 

plaintiff has substantiated that there was a concluded 

contract between the plaintiff and the defendant. As the 

defendant side did not appear in the suit and failed to 

rebut the claim of the plaintiff and his absence in spite of 

getting the opportunity to substantiate his claim draw an 

adverse inference against him, hence did not cross 

examine the witness of the plaintiff, the entire evidence of 

the plaintiff side remained unchallenged and unrebutted. I 

see no justifiable reason to disbelieve the case and claim of 

the plaintiff, which has been corroborated by documentary 

evidence too. It is a settled principle of law that pleadings 

have to be specifically denied. If pleadings are not 

specifically denied the same is deemed to be admitted. In 

the present suit the defendant did not file any written 

statement to deny the averments made by the plaintiff in 

the plaint. The defendant also did not cross examine the 
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plaintiff witnesses to rebut the evidence adduced by him 

and as such Ext.1 remains unchallenged. PW-2 and PW-3 

identified the signature of the defendant in Ext.1.   

25. I have given the matter due consideration and have 

gone through the evidences forwarded. It could be 

understood from the plaint that the defendant is the owner 

of the suit land. Defendant has executed the sale 

agreement with the plaintiff. Defendant failed to appear 

despite receiving summon, however, considering the fact 

that the defendant executed the sale agreement. However, 

it cannot be denied that the defendant did take an advance 

amount of Rs.1,05,000/- (Rupees One Lakh Five Thousand 

Only) in lieu of advance sale consideration. It is also seen 

that the plaintiff had made an alternative prayer for relief, 

same being, refund of the advance amount with interest @ 

18% P.A. and compensation. The defendant having paid a 

substantial amount of the sale consideration as seen from 

Ext.1 proves that there was a contract between the parties. 

26. This evidence of the Plaintiff Witness remained 

unrebutted. Hence there is no reason to disbelieve the 

pleadings and evidence of the plaintiff. Thus in the absence 

of anything to prove the contrary it is held that there was 

an agreement for sale between the plaintiff and the 

defendants and the defendants are bound by the contract 

and accordingly the plaintiff is liable to get a decree for 

specific performance of contract for sale in pursuance to 

the agreement dated 11.02.2021.  



P a g e  | 12 

CASE NO: T.S. 34/2022 
 

27. The defendant is directed to execute the final sale 

deed for the suit land as described in the schedule in 

favour of the plaintiff by receiving the balance 

consideration of Rs. 15,000/- and it is made clear herein 

that if the defendant neglect or refuse to comply the order 

and decree of this court, the court will execute the sale 

deed in favour of the plaintiff by exercising the provision 

under Order XXI Rule 34 of the CPC.  

 This point is decided in the affirmative and in favour 

of the plaintiff 

 Therefore, this issue is decided accordingly. 

 

ORDER 

 

28. In the result, the suit of the plaintiff is decreed and 

disposed of ex-parte with cost. It is declared that the 

agreement dated 11.02.2021 is binding upon the 

defendant and the defendant is directed to perform his 

part of the contract and register final sale deed in respect 

of the suit property in favour of the plaintiff after receiving 

the balance sale consideration of Rs. 15,000/- and it is 

made clear herein that if the defendant neglect or refuse to 

comply the order and decree of this court, the court will 

execute the sale deed in favour of the plaintiff by 

exercising the provision under Order XXI Rule 34 of the 

CPC. The defendant is also restrained permanently and 

prohibited from sale and transfer of the schedule land in 

any manner.  
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29. Prepare a decree accordingly within 15 days from 

today.  

Given under my hand and seal of this court on this 

13th day of May, 2022.        

 

 

 

(Smt. Priyanka Saikia, AJS) 

Munsiff No. 2 

Sonitpur, Tezpur 
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APPENDIX 

Plaintiff’s Witnesses:  

PW-1: Sri Biki Singha 

PW-2: Sri Sukhen Singha 

PW-3: Sri Paritosh Singha 

Plaintiff’s Exhibits:  

Ext. 1: Register agreement for Sale No. 380 for the year 

2021 of Tezpur Sub-Registry Office dated 11-02-2021. 

Ext. 1(1) to Ext. 1(13): Signatures. 

Ext. 2: Certified copy of jamabandi of P.P. No. 12 of village 

Alisinga Uriam. 

Defendant Witness:  

NIL 

Defendant Exhibit: 

NIL 

 

 

(Smt. Priyanka Saikia, AJS) 

Munsiff No. 2 

Sonitpur, Tezpur 
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